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Abstract—Pressing back against the juggernaut of Canadian constitutional 
academic scholarship wedded to the “progressive” vision of an ever-expanding 
state, this paper presents a constitutional defence of the benefit time limit on 
eligibility for social assistance under the British Columbia Employment and 
Assistance Act. The constitutional defence set out shows that BC's benefit time 
limit does not render social assistance recipients incapable of exercising their 
right to security of the person without government intervention under section 7 
of the Charter of Rights and Freedoms, nor does it violate their equality rights 
under section 15 of the Charter. 
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“The lessons of history, confirmed by evidence immediately 
before me, show conclusively that continued dependence on relief 
induces a spiritual and moral disintegration fundamentally 
destructive to the national fiber. To dole out relief in this way is 
to administer a narcotic, a subtle destroyer of the human spirit. 
It is inimical to the dictates of sound policy.”  

~ United States President Franklin D. Roosevelt,  
1935 State of the Union Address 

Introduction 

[1] The British Columbia (BC) Employment and Assistance Act1 
is a first for Canadian social assistance policy as it imposes a benefit time 
limit on eligibility for income assistance. As of April 1, 2002, each month 
that an income assistance recipient deemed employable receives financial 
assistance counts toward a 24-month time limit. Employable recipients 
are limited to a cumulative 24 months of income assistance out of every 
60 months. By “making a significant strategic shift to income assistance 
that…emphasizes self-reliance and participation,” the BC government’s 
aim is to reduce long-term dependency and assist individuals and 
families on income assistance to achieve their social and economic 
potential.2 

[2]  Various anti-poverty organizations in BC have raised 
opposition against the benefit time limit. Indeed, it appears that 
constitutional litigation aiming to strike down the benefit time limit is 
likely, especially since the re-election of the incumbent provincial 
government that continues to support the provision.3 This paper presents 
a constitutional defence of the BC benefit time limit. It begins by outlining 
the income assistance program in BC, followed by an analysis of the 

                                                                                                                                          
1 Implemented through Order in Council 243, this initiative amended the Income 

Assistance, Youth Works, and Disability Benefit Program Regulations that 
accompanied the BC Benefits (Income Assistance), BC Benefits (Youth Works), and 
Disability Benefits Program Acts. 

2 British Columbia, Ministry of Human Resources, Service Plan: 2002/2003-
2004/2005 (Victoria: Government of British Columbia, 2002) at 1. 
3 The British Columbia Public Interest Advocacy Centre (BC PIAC) is 
representing several organizations currently preparing a constitutional challenge 
to the benefit time limit. See BC PIAC, “Community Groups Prepare 
Constitutional Challenge to Welfare Cut-off” (20 October 2003) online: BC PIAC 
<http://www.bcpiac.com/pub/newsReleases/newsRel_archives/newsRel_octo
ber2003.html>. 
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impacts of this program and benefit time limits in the United States. From 
here, plausible challenges to the BC benefit time limit and defences 
against such challenges under sections 7 and 15 of the Charter of Rights and 
Freedoms4 are presented.  

I. Income Assistance in British Columbia 

[3] On April 1, 2002, the BC Employment and Assistance 
program (BCEA) was introduced in BC. This paved the way for the 
introduction on April 15, 2002, of Bill 26, the Employment and Assistance 
Act, which was granted royal assent on May 30, 2002.5 The BCEA 
program “emphasizes self-reliance and personal responsibility, and 
reduces long-term dependence on income assistance of those who are 
able to work.”6  

[4] Under the BCEA program there are two major categories 
of income assistance benefits: employment assistance and hardship 
assistance.7 Employment assistance is further broken down into those 
deemed employable, those temporarily excused from employment, 
persons with persistent multiple barriers (PPMBs) to employment, and 
persons with disabilities. For the purposes of this paper, the first three 
employment assistance designations are relevant. Employable persons 
are those capable of working, looking for work, or participating in a work 
training program, whereas those temporarily excused from employment-
related obligations are under the age of 19 years, are in the hospital, or 
have some other designated excuse. PPMBs possess severe multiple 
personal barriers to employment and have a medical condition that 

                                                                                                                                          
4 Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 

(U.K.), 1982, c. 11. 
5 SBC 2002 c. 40. Bill 27, the Employment and Assistance for Persons with Disabilities 

Act was also granted royal assent on May 30, 2002 (SBC 2002 c. 41). Both Bill 26 and 
Bill 27 replaced the BC Benefits (Income Assistance), BC Benefits (Youth Works), BC 
Benefits (Appeals), and Disability Benefits Program Acts.  

6 British Columbia, Ministry of Human Resources, Service Plan 2004/05—2006/07 
(Vancouver: Ministry of Human Resources, 2004) at 12. 

7 BCEA Act, supra note 1, ss. 4 & 5. Hardship assistance is available to BCEA 
applicants who are not eligible for income assistance due to circumstances listed in 
the Regulation and who have proven that all other funding sources have been 
exhausted. It is limited to three consecutive months for individuals ineligible for 
social assistance because they have failed to meet the requirements for a social 
insurance number or proof of identity, do not meet citizenship requirements, have 
applied for income from another source, have excess income, are on strike or locked 
out, or have excess assets. BC Reg. 263/2002 ss. 39, 41-47. 
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seriously limits their ability to find or maintain employment. For those 
who do not qualify for regular assistance described above, hardship 
assistance is temporary assistance (three months) available for people 
who are in financial crisis and likely to suffer “undue hardship.” 

[5] If an applicant to the BCEA program is eligible for income 
assistance, the applicant’s job readiness state is assessed vis-à-vis an 
orientation session. If they are deemed employment ready, they are 
directed to begin a three-week job search. However, if applicants are in 
need of assistance, they are referred to training and employment 
programs and services that address specified skills needs. Employable 
applicants must sign an Employment and Assistance Agreement that 
outlines the steps the recipient will take towards employment and 
eventual independence. Individualized employment plans incorporating 
either job placement or job-training programs are also established. 
Recipients are subject to financial sanctions if they fail to fulfil the 
requirements of their employment plans by, for example, failing to accept 
suitable employment or being fired with just cause. 

[6] To assist with the transition back into the labour market, 
the government’s strategy is to “redesign employment programs to move 
employable clients quickly into the labour market through job search, job 
placement, and labour market specific skills training programs.”8 As part 
of this strategy, the government launched a public-private partnership 
under the name of the Jobs Partnership Program Pilot in January 2000. It 
led to the introduction of the Job Placement Program, which has been 
replaced by the BC Employment Program. The Job Placement Program 
placed income assistance recipients in jobs and supported them in that 
employment for up to 19 months. In the fall of 2002, the government 
began another pilot program named Training for Jobs, under which 
service providers work with employers to determine their skills 
requirements, provide focused job skills training to program participants 
for up to 12 months, and then help program participants to find 
employment. Training for Jobs has since become a regular program. In 
addition, the BC Ministry of Employment and Income Assistance 
(formerly Ministry of Human Resources) has partnered with WCG 
International Consultants Ltd., a private company based in Victoria, 
which provides a re-employment program under the name JobWaveBC.9 
                                                                                                                                          

8 British Columbia, Ministry of Human Resources, Strategic Plan 2002/03—
2004/05: Restoring Hope & Prosperity (Vancouver: Ministry of Human Resources, 2001) 
at 14. 

9 Other BC social assistance employment programs run by private accounting 
firms include Hardhats and Destinations. Hardhats trains recipients for 11 weeks, 
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The BC Chamber of Commerce and 43 other community chambers use 
JobWaveBC as a free placement service to hire staff. The JobWaveBC staff 
also provide face-to-face counselling, on-line seminars, e-coaching, and 
on-line search capabilities for local employment opportunities.  

[7] For those subject to the time limit, income assistance is 
limited to a cumulative two years out of every five years. Time limits only 
affect recipients who are capable of employment. Only months when 
employable recipients are receiving income assistance and expected to be 
engaged in job search count toward the time limit. Once employment is 
secured and receipt of income assistance is stopped, the clock on the 
twenty-four month time limit stops. Once the time limit has been reached, 
income assistance rates are reduced as follows: no eligibility for 
employable singles; no eligibility for employable couples with both adults 
at the time limit; and reductions of $300 per month for employable 
couples with one adult at the time limit, $100 per month for single 
parents, $100 per month for two-parent families where one parent is at 
the time limit, and $200 per month where both parents are at the time 
limit.  

[8] However, there are numerous exemptions from the time 
limit: persons with disabilities, senior citizens, dependent children, single 
parents with a child under three years of age, and persons “temporarily 
excused” from seeking work.10 As of March 2006, the total estimated 

                                                                                                                                          
finds employment in construction and then follows up with participants for 19 
months. Similarly, Destinations finds social assistance recipients employment in the 
tourism industry. 

10 There are currently 25 time limit exemption criteria. Time limits do not affect: 
persons with disabilities; persons with persistent multiple barriers; pregnant women; 
children under the age of 19; single parents with a child under the age of three; single 
parents precluded from leaving home for purposes of employment because they are 
caring for a disabled child; single relatives of a child under the age of three when the 
child is living in the relative’s home; single relatives of a disabled child living in their 
home when caring for the child precludes the relative from leaving the home for 
purposes of employment; single parents with a foster child under the age of three; 
single parents precluded from leaving the home for purposes of employment because 
they are caring for a disabled foster child; single caregivers for a child under the age 
of three in an out-of-care living arrangement; single caregivers precluded from 
leaving the home for purposes of employment because they are caring for a disabled 
child in an out-of-care living arrangement; people in a special care facility or private 
hospital or who require extended care; people precluded from leaving the home for 
purposes of employment because they are caring for a disabled spouse; people with 
an alcohol or drug problem that interferes with their ability to search for, accept, or 
continue in employment; people with a mental health condition that interferes with 
their ability to search for, accept, or continue in employment; people with a 
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number of recipients who will have received income assistance for 24 
months and do not comply with employment plans is 339 since April 
2004.11 

II. The Impact of the BCEA Program 

[9] According to F. Roy, “British Columbia posted the largest 
drop in welfare recipients [in Canada] after 2000, falling by one-quarter in 
2003 alone. This contrasts with the other provinces, which recorded most 
of their declines prior to 2000.”12 BC Ministry of Employment and Income 
Assistance data13 indicate that the total number of BCEA program income 
assistance recipients has fallen from 214,516 in 2002, the year in which the 
BCEA program was introduced, to 144,660 in 2005. As of March 2006, the 
total number of BCEA program income assistance recipients was 140,457. 
Expressed as a percentage of the BC population, income assistance 
recipients were 5.2 percent of the population in 2002 and 3.3 percent of 
the population in March 2006. In regards to those BCEA program income 
assistance recipients classified by the Ministry as “Expected to Work,” 

                                                                                                                                          
temporary medical condition that interferes with their ability with their ability to 
search for, accept, or continue in employment; people participating in a Training for 
Jobs program (including the Bridging Employment and English as a Second 
Language programs); people receiving direct purchase services for employment 
training interventions where no Training for Jobs program providers exist in their 
community; people participating in an English as a Second Language, Adult Basic 
Education, literacy or upgrading program; people over the age of 65; people receiving 
hardship assistance including refugee claimants who have not yet been granted 
permission to take up permanent residence in Canada; and people who have a time 
limit count of 24 months, have an employment plan, are complying with their plan 
and are actively looking for work, but have not yet been successful in finding 
employment. See Ministry of Human Resources, Time Limits Update (Fact sheet) (BC: 
Ministry of Human Resources, 2004) online: Ministry of Employment and Income 
Assistance <http://www.mhr.gov.bc.ca/factsheets/2004/timelimits.htm>. 
11 Ibid. [Editor's note: The information on this website has changed subsequent to 
the author's research and the estimate is no longer available online. Please 
contact the author if you require a copy of this information.] 

12 F. Roy, “Social Assistance by Province, 1993-2003” 17:11 Canadian Economic 
Observer 3.1 at 3.5. 

13 British Columbia, Ministry of Employment and Income Assistance, BC 
Employment and Assistance Current Month Statistics (Research and Statistical 
Information) (BC: Ministry of Employment and Income Assistance, 2006), online: 
Ministry of Employment and Income Assistance 
<http://www.eia.gov.bc.ca/research/>. It should be noted that the reduction in the 
"Expected to Work" caseload since 2003 is attributable in part to the creation of the 
PPMB category of social assistance recipient. 



In Defence of BC’s Benefit Time Limit, [2006] Can. Student L. Rev. 52 

58 

there number has declined by over 70 percent, from 117,657 in 2002 to 
29,646 in March 2006. Thus, the introduction of the BCEA program has 
been accompanied by significant decreases in the income assistance 
caseload in BC, especially among those most able to work. 

[10] At the same time, the outcomes for those who leave the 
BCEA program are positive. The BC government conducted quarterly exit 
surveys14 from the spring of 2002 to the fall of 2003 to gather information 
on the employment and earnings of former income assistance recipients 
who did not return to the BCEA program within a six-month period. The 
surveys found that income assistance recipients largely leave the BCEA 
program for employment, with 67 percent of recipients leaving for work 
in the fall of 2002 and 70 percent of recipients leaving for work in the fall 
of 2003.  

[11] Those who leave the BCEA program for employment are 
significantly better off financially than those who remain on income 
assistance. The average monthly income for those leaving the BCEA 
program in the fall of 2003 for work and who were not in school was 
$1,778; 2.4 times the income assistance they would have received. Single 
men earned 4.3 times more than their maximum income assistance 
amount, while single women earned 2.7 times as much, and single-parent 
families earned 1.7 times as much. This is consistent with survey results 
from the fall of 2002, where the average monthly-earned income for those 
leaving the BCEA program was $1,914. 

[12] More extensive research on the effects of income assistance 
reform in BC is unavailable. Fortunately, the Canadian social assistance 
system is similar to the system in the United States, which means there 
are policy lessons from the US available to Canadians.15 More extensive 
research exists on the effects of welfare reform in the US than it does in 
Canada because reforms of a nature similar to those in BC were 
implemented in the US earlier, allowing the lapsing of necessary time to 

                                                                                                                                          
14 British Columbia, Ministry of Human Resources, MHR Exit Survey—Fall 2003 

(Research Reports) (BC: Ministry of Human Resources, 2003), online: 
<http://www.mhr.gov.bc.ca/research/reports/>. 

15 See Gøsta Esping-Andersen, The Three Worlds of Welfare Capitalism 
(Princeton: Princeton University Press, 1990); Rebecca M. Blank, “What Can Other 
Countries Learn about Fighting Poverty from US Welfare Reform?” (Paper presented 
as J. Douglas Gibson Lecture to the School of Policy Studies, Queen’s University, 
March 2000), online: School of Policy Studies, Queen's University 
<http://www.queensu.ca/sps/the_policy_forum/distinguished_lectures/the_dougl
as_gibson_lecture/00Lecture.pdf>. 
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more accurately study their effects.16 This is particularly the case in 
regards to research examining the effects of welfare benefit time limits.  

III. The Impact of U.S. Welfare Reform 

[13] The 1996 Personal Responsibility and Work Opportunity 
Reconciliation Act (PRWORA) governs the operation of the U.S. welfare 
system. It eliminated Aid to Families with Dependent Children (AFDC) 
and replaced it with the Temporary Assistance for Needy Families 
(TANF) block grant, under which cash assistance is restricted to families 
with a dependent child or pregnant woman, and is limited by a time limit 

of five years or less depending on the particular state.17  

[14] In addition, PRWORA also stipulates that states have their 
welfare recipients in work-related activities after 24 months of cash 
assistance. Failure on the part of a welfare recipient to participate in work 
requirements can result in a reduction or a termination of their cash 
assistance. Work requirements and sanctions vary by state within the 
general parameters established by PRWORA.  

[15] Since the introduction of PRWORA and TANF, the US has 
experienced the largest caseload declines in the history of US public 
assistance programs. The number of welfare recipients has declined 
nationally by 57 percent from 12.2 million in August 1996 to a low of 5.3 
million in December 2001.18 From August 1996 until October 2004, the 

                                                                                                                                          
16 For example, a leaked senior bureaucratic briefing note that warned the BC 

Ministry of Human Resources that social assistance reforms could create hardship for 
some people because of limited research on the impact of time limits carried no 
mention of extensive American literature on welfare time limits and their impacts. 
See “Welfare reforms triggered internal warnings” Canadian Broadcasting Corporation 
(7 July 2003), online: PovNet 
<http://www.povnet.org/articles/welfare_reform.htm>. 

17 Consequently, it is not surprising that the composition of Canadian provincial 
welfare rolls and US state welfare rolls varies on a number of levels. For example, 
while single-parent families comprise the bulk of US welfare caseloads, in Canada 
that figure is approximately 29 percent. See “Estimates of Distribution of Social 
Assistance Cases and Recipients by Family Type, March 1998” Canadian Council on 
Social Development (March 1998), online: Canadian Council on Social Development 
<http://www.ccsd.ca/factsheets/sadis98.htm>. 

18 U.S. Department of Health and Human Services, Administration for Children 
and Families, News Release, “No Increase in National Welfare Caseload, HHS 
Reports” (21 May 2002), online: US Department of Health and Human Services 
<http://www.acf.dhhs.gov/news/press/2002/tanf_521.html>. 
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welfare rolls have dropped 60.7 percent for individuals and 54.7 percent 
for families.19 More than three-quarters of the reduction in the US average 
monthly number of recipients since March 1994 occurred after the 
introduction of TANF.  

[16] However, significant variations in caseload reductions 
exist among states. Post-PRWORA declines in welfare caseloads per state 
range from 21.9 to 92.3 percent, with a median 53.2 percent caseload 
decline. The reason for the variation in welfare caseload declines since 
1996 has resulted in substantial debate. Two 1997 studies found that 
welfare caseload declines were largely attributable to the economy.20 
However, neither of these studies examined welfare reform after the 
introduction of PRWORA. Studies that consider welfare caseload decline 
post-PRWORA do a better job of disentangling the effects of the economy 
from the effects of welfare reform. 

[17] Studies conducted post-PRWORA show the importance of 
welfare reform in reducing the welfare caseload. Using historical data, 
Rector and Youssef found that during eight previous periods of economic 
growth, substantial and sustained AFDC caseload reduction was largely 
nonexistent.21 In other words, past periods of economic growth did not 
correspond with large reductions in welfare caseloads. Thus, whereas the 
robustness of state economies had no statistically significant effect on 
caseload decline, differences in state welfare policies under PRWORA—
namely, strong sanctions and immediate work requirements—
corresponded directly with rapid rates of caseload decline.  

[18] Likewise, a 1999 Council of Economic Advisors study 
found that the economy was only responsible for ten percent of caseload 
decline from 1996 to 1998 under PRWORA, whereas welfare reforms 

                                                                                                                                          
19 US Department of Health and Human Services, The Administration for 

Children and Families, “Welfare Rolls Fall Under Two Million: 1st Quarter Data for 
2004 Shows Another Decline In Caseloads,” online: 
<www.hhs.gov/news/press/2004pres/2004pres/20041007.html>. 

20 Council of Economic Advisors (CEA), Technical Report: Explaining the Decline in 
Welfare Receipt, 1993—1996 (Washington, DC: The White House, 1997), online: The 
White House 
<http://clinton5.nara.gov/WH/EOP/CEA/Welfare/Technical_Report.html>; James 
P. Ziliak et al., Accounting for the Decline in AFDC Caseloads: Welfare Reform or Economic 
Growth? (Madison, WI: Institute for Research on Poverty, 1997), online: Institute for 
Research on Poverty <http://www.irp.wisc.edu/publications/dps/dplist1997.htm>. 

21 Robert E. Rector & Sarah E. Youssef, The Determinants of Welfare Caseload Decline 
(Washington, DC: The Heritage Foundation, 1999), online: The Heritage Foundation 
<http://www.heritage.org/Research/Welfare/CDA99-04.cfm>.  
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were responsible for about one-third of caseload decline.22 In a 2001 study 
by the Manhattan Institute, O’Neill and Hill found that welfare reform 
under PRWORA was responsible for more than half of the decline in 
welfare caseloads since 1996.23 Although the above studies vary, they all 
confirm the general pattern that welfare reform creates reductions in 
welfare caseloads, while growth in the economy has minimal effect. 

[19] Several studies have found that time limits have no effect 
on welfare caseload.24 However, these studies focus on total welfare 
caseloads, utilizing aggregate state-level data measured either monthly or 
annually. Such data does not account for the fact that long-term welfare 
use tends to be concentrated among families with young children. As the 
time limit would not affect families where the youngest child is 13 
(because the family would become “age-ineligible” before the expiry of 
the time limit), Grogger and Michalopoulos argue that focusing the 
statistical analysis on families with younger children is essential to 
determining the effect of time limits.25 Grogger and Michalopoulos 
estimate that time limits alone would have led to a 16 percent drop in 
welfare receipt among families with young children aged three years or 
older. 

[20] In subsequent research, Grogger considered the effects of 
time limits apart from the effects of other welfare reforms, such as work 
requirements and sanctions.26 Grogger found that the imposition of time 
limits alone reduces the use of welfare and that this effect is stronger the 

                                                                                                                                          
22 Council of Economic Advisors, The Effects of Welfare Policy and the Economic 

Expansion on Welfare Caseloads: An Update (Washington, DC: The White House, 1999), 
online: The White House 
<http://clinton5.nara.gov/WH/EOP/CEA/html/welfare/nontechv3.html>. 

23 June O’Neill & M. Anne Hill, The Manhattan Institute Civic Report, Gaining 
Ground? Measuring the Impact of Welfare Reform on Welfare and Work (17) (New York, 
NY: The Manhattan Institute, 2001), online: The Manhattan Institute 
<http://www.manhattan-institute.org/html/cr_17.htm>. 
24 See e.g. Rebecca M. Blank, “What Causes Public Assistance Caseloads to 
Grow?” in National Bureau of Economic Research Technical Report: Explaining the 
Decline in Welfare Receipt, 1993-1996 (Washington: Council of Economic Advisers, 
1997); James P. Ziliak et al., Accounting for the Decline in AFDC Caseloads: Welfare 
Reform or Economic Growth? (Madison, WI: Institute for Research on Poverty, 
1997), online: Institute for Research on Poverty 
<http://www.irp.wisc.edu/publications/dps/dplist1997.htm>. 

25 Jeff Grogger & Charles Michalopoulos, “Welfare Dynamics under Time Limits” 
(2003) 111 Journal of Political Economy 530 at 532. 

26 Jeff Grogger, “Time Limits and Welfare Use” (2004) 39 Journal of Human 
Resources 405. 
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younger the youngest child is in any particular welfare family. Grogger’s 
estimates suggest that time limits among “female-headed families” 
accounted for 12 to 13 percent of the decline in welfare participation 
between 1993 and 1999.  

[21] In addition, Grogger examined the effects of time limits 
and other welfare reforms on welfare use, work, and income among 
female-headed families.27 He found that time limits sizably reduce 
welfare use, but have smaller effects on employment, weaker effects on 
earnings, and no significant effect on income. More specifically, time 
limits accounted for roughly 13 percent of the decline in welfare use and 
about seven percent of the rise in employment since 1993. Grogger’s 
category of “other reforms” such as work requirements and sanctions 
have uncertain net effects on welfare use than time limits, but have 
important beneficial effects on employment.28 

[22] Caseload decline as a measure of the success of welfare 
reform means little without other measures of success. Employment and 
increased income are evidence of improved financial status and self-
sufficiency of former welfare recipients. The effects of the PRWORA 
welfare reform on the employment and earnings of former recipients 
have been impressive. The employment rates of women leaving welfare 
range from 52 to 90 percent.29 Earnings in female-headed families with 
the lowest incomes remain significantly higher than in 1996—before the 
reforms—with single mother families having increased their monthly 
earned income from an average of $1,823 in 1996 to $2,368 in 2002.30 The 
most recent research available is worth quoting from at length: 

The decline in welfare participation was largest for groups 
of single mothers commonly thought to be the most 

                                                                                                                                          
27 Jeffrey Grogger, “The Effects of Time Limits, the EITC, and other Policy 

Changes on Welfare Use, Work, and Income Among Female-Headed Families” (2003) 
85 The Review of Economics and Statistics 394. 

28 Ibid. at 408. 
29 U.S., Department of Health and Human Services, Status Report on Research on 

the Outcomes of Welfare Reform (Washington, DC: United States Department of Health 
and Human Services, 2001), online: United States Department of Health and Human 
Services <http://aspe.hhs.gov/hsp/welf-ref-outcomes02/index.htm>. 

30 United States Department of Health and Human Services, The Administration 
for Children and Families, Office of Planning, Research and Evaluation, Temporary 
Assistance for Needy Families (TANF): Sixth Annual Report to Congress (Washington, DC: 
United States Department of Health and Human Services, 2004) at IV-1, online: 
United States Department of Health and Human Services 
<http://www.acf.hhs.gov/programs/ofa/annualreport6/ar6index.htm>.  
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disadvantaged: young mothers (18 to 29 years old), 
mothers with children under 7 years of age, high school 
dropouts, black and Hispanic single mothers, and those 
who have never been married.  

Employment gains have also been the largest among 
disadvantaged single mothers, and  TANF accounts for 
much of these gains: 40 percent of the increase in work 
participation among single mothers who are high school 
dropouts, 71 percent of the increase in work participation 
among 18-29 year old single mothers, and 83 percent of the 
increase in work participation among black single 
mothers.31 

[23] In short, time limits bundled with other welfare reforms 
such as work requirements and sanctions best explain the post-PRWORA 
reduction in welfare caseloads in the United States, which have led to 
increased employment and earnings of current and former welfare 
recipients. For O’Neill, who has studied the effects of welfare reform 
extensively, the evidence indicates that PRWORA “has been a clear 
improvement over the old AFDC program that it replaced…the current 
orientation of welfare reform has struck an appropriate balance between 
providing a helping hand to the needy and improving incentives for self-
sufficiency.”32 

[24] The BCEA program, which couples the benefit time limit 
with financial sanctions and work requirements for employable income 
assistance recipients, is similar to PRWORA. The analysis of the impact of 
the BCEA program in the third section of this paper suggests that it has 
similar effects on employment and income for former BC income 
assistance recipients.  

                                                                                                                                          
31 June E. O’Neill & M. Anne Hill, National Center for Policy Analysis, Gaining 

Ground: Women, Welfare Reform and Work (251) (Dallas, TX: National Center for Policy 
Analysis, 2002) at 2, online: National Center for Policy Analysis 
<http://www.ncpa.org/pub/st/st251/gainingground.pdf>. See also O’Neill & Hill, 
supra note 23. 

32June E. O’Neill & Sanders Korenman, The Manhattan Institute Civic Report, 
Child Poverty and Welfare Reform: Stay the Course (44) (New York: The Manhattan 
Institute, 2004) at 22, online: The Manhattan Institute <http://www.manhattan-
institute.org/pdf/cr_44.pdf>. 
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IV. The Constitutionality of the BC Benefit Time 
Limit 

A. Opposition to the Time Limit 

[25] When the two-year time limit for income assistance was 
introduced in BC, various anti-poverty groups began to organize 
opposition to the new rule. By the fall of 2003, with time limits becoming 
effective as of April 1, 2004, opposition intensified.33 Estimates of the 
number of income assistance recipients who face being cut off of financial 
assistance ranged from 14,000 to 30,000.34 Gwen Brodsky, co-director with 
Shelagh Day of the Poverty and Human Rights Project in Vancouver, BC, 
has stated, “all options are being considered at this point, including 
litigation. It does appear that litigation may be necessary. We’re working 
with a number of community organizations that are seriously looking at 
that.”35 

[26] Brodsky and Day believe that the 24-month time limit 
“represents a significant shift away from the established commitment to 
protect the basic well being of all residents.”36 They argue that the 24-
month income assistance time limit is not consistent with rights to 
security and equality under the Charter because a “complete denial of 
income assistance to a person in need, based solely on the duration of 
their reliance on income assistance, violates any reasonable interpretation 
of the rights to security of the person and equality protected by sections 7 

                                                                                                                                          
33 For a thorough discussion of the mounting opposition, see Marge Reitsma-

Street & Bruce Wallace, “Resisting the Two Year Limits on Welfare in British 
Columbia” 53 Canadian Review of Social Policy 169. 

34 Canada.com, “30,000 may lose welfare benefits in April” Canada.com (8 October 
2003), Keith Jones, “British Columbia: Tens of thousands may be cut off welfare next 
April” (24 October 2003), online: World Socialist Web Site 
<http://www.wsws.org/articles/2003/oct2003/bc-o24_prn.shtml>, Canadian 
Centre for Policy Alternatives (CCPA), Editorial “Leaked numbers sound alarm on 
welfare time limits” (1 October 2003), online: CCPA 
<http://www.policyalternatives.ca/index.cfm?act=news&do=Article&call=618&pA
=BB736455>. 

35 Charlie Smith, “Martin Linked to Welfare Cuts: Researchers rap Paul Martin 
for role in diminished social assistance” Georgia Straight (5 October 2003). 

36 Poverty and Human Rights Project, The Right to Social Assistance: British 
Columbia’s Two Year Time Limit: 14 Questions and Answers (Vancouver: Poverty and 
Human Rights Project, 2003) at 5, online: PovNet 
<http://www.povnet.org/downloads/PHRP.pdf>. 
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and 15 of the Charter of Rights and Freedoms.”37 More specifically, they 
contend that the section 7 right to “security of the person” imposes a 
positive obligation on governments to protect citizens from serious 
threats to both their physical as well as psychological integrity, and that 
the denial of income assistance constitutes such a threat.38 In regards to 
the section 15 right to “equal protection and equal benefit of the law,” 
they contend that denial of access to income assistance is a profound 
affront to the inherent dignity and worth of income assistance 
recipients.39 Thus, Brodsky and Day say the government of BC should 
repeal the income assistance benefit time limit or that the courts should 
strike it down as unconstitutional.40 

[27] The government of BC has not repealed the benefit time 
limit and there is no litigation pending before lower courts in the 
province related to this issue. This section of the paper critically analyzes 
a potential challenge to the constitutionality of the BC benefit time limit 
under sections 7 and 15 of the Canadian Charter of Rights and Freedoms. 
The potential claimant would be either a single employable applicant 
who has been denied assistance or a single-headed family whose income 
assistance has been reduced. 

B. Section 7 of the Charter 

[28] Section 7 of the Charter guarantees that “[e]veryone has the 
right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental 
justice.” 

[29] The Supreme Court has not offered a comprehensive 
definition of what interests are protected by the enumerated section 7 
rights. To date, the Court has recognized only a narrow and exceptional 
range of circumstances where rights under section 7 of the Charter have 
arisen outside a criminal context.41 In regards to the second half of section 

                                                                                                                                          
37 Ibid. at 6. See also Shelagh Day, “Are Welfare Time Limits Constitutional?” 

(2004) 7:1 BC Commentary 4 at 4-5.  
38 Supra note 36 at 7. 
39 Ibid. 
40 Ibid. at 11. 
41 See e.g. New Brunswick (Minister of Health and Community Services) v. G.(J.), 

[1999] 3 S.C.R. 46 at para. 65, online: CanLII 
<http://www.canlii.ca/ca/cas/scc/1999/1999scc49.html> and B.(R.) v. Children’s 
Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315 at para. 22, online: CanLII 
<http://www.canlii.ca/ca/cas/scc/1995/1995scc7.html>. 
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7, the Court held  in Re B.C. Motor Vehicle Act that section 7 should be 
given a more generous and less narrow meaning, so that courts could 
review laws infringing “life, liberty or security of the person” by 
analyzing their purpose rather than allowing the courts role to be shaped 
by a rigid dichotomy between substantive and procedural justice.42 

[30] Lamer J., writing for the majority, held that the “principles 
of fundamental justice” are not a free-standing guarantee but can only be 
invoked where a law violates the right to “life, liberty or security of the 
person.” He also held that the principles of fundamental justice “do not 
lie in the realm of general public policy” but are tied to “the basic tenets 
of our legal system.”43 However, Lamer J. also noted that fundamental 
justice “cannot be given any exhaustive content or simple enumerative 
definition, but will take on concrete meaning as the courts address 
alleged violations of s. 7.”44 

[31] The Supreme Court of Canada has more recently affirmed 
in Blencoe v. B.C. (Human Rights Commission) that a constitutional claim 
under section 7 must meet two distinct criteria in order for a Charter 
violation to exist: first, legislative or government action must deprive a 
person of “life, liberty or security of the person” and, second, the 
deprivation must be “contrary to the principles of fundamental justice.”45 

[32] The question of whether section 7 of the Charter protects 
positive socio-economic rights is still undetermined. In Irwin Toy Ltd. v. 
Quebec (A.G.), the Court left open the possibility that “economic rights 
fundamental to human life or survival” may be recognized in the future.46 
More recently, in Gosselin v. Quebec47, a majority of the Supreme Court 
held that there was insufficient evidence in the facts of the case to support 
an interpretation of section 7 that included a positive economic right to an 
adequate living standard.  In that case, Ms. Gosselin argued that a now-
defunct Quebec income assistance policy was unconstitutional pursuant 
to sections 7 and 15 of the Charter, insofar as it significantly reduced 

                                                                                                                                          
42 [1985] 2 S.C.R. 486 at 499, online: CanLII 

<http://www.canlii.ca/ca/cas/scc/1985/1985scc72.html> [cited to S.C.R.]. 
43 Ibid. at 503. See also United States of America v. Burns, [2001] 1 S.C.R. 283 at para. 

38, online: CanLII <http://www.canlii.ca/ca/cas/scc/2001/2001scc7.html>. 
44 Ibid. at 513. 
45 [2000] 2 S.C.R. 307 at para. 47, online: CanLII 

<http://www.canlii.ca/ca/cas/scc/2000/2000scc44.html>. 
46 [1989] 1 S.C.R. 927 at 1003-04, online: CanLII 

<http://www.canlii.ca/ca/cas/scc/1989/1989scc37.html> [cited to S.C.R.]. 
47 [2002] 4 S.C.R. 429, 221 D.L.R. (4th) 257, online: CanLII 

<http://www.canlii.ca/ca/cas/scc/2002/2002scc84.html>. [Gosselin cited to S.C.R.]. 
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income assistance payments for able-bodied adult recipients under the 
age of 30 who did not participate in community work, job training, or 
school. 

[33] Like the welfare scheme at issue in Gosselin, the BCEA 
program’s compensatory “workfare” provisions enable employable 
recipients who participate in the program’s work oriented requirements 
to continue to collect financial assistance. Unlike the sanctions imposed 
on Ms. Gosselin, those who do not participate in the BCEA program 
requirements are only denied income-assistance once the time limit has 
elapsed. 

[34]  Income assistance cannot be viewed in isolation. The 
federal government and the provinces are generous in the provision they 
make for universal health care, public housing, food banks, federal and 
provincial child benefits including the BC family bonus, and employment 
insurance, etc. We should also consider the financial assistance that 
relatives, friends, charity, and partners provide to those leaving income 
assistance, which enables many of them to maintain decent standards of 
living.48 

[35] It has been suggested that the notion of security of the 
person includes physical and psychological integrity as well as basic 
human dignity.49 It is also argued that the personal integrity of recipients 
of assistance, which involves notions of autonomy and self-
determination, is denigrated by reductions or termination of financial 
assistance, in that it impairs their ability to avail themselves of 
opportunities to participate in the life of their communities.50 Thus, 
fundamental justice, the second half of section 7, is violated when the 
state does not guarantee the basic necessities of life because this amounts 
to an “exclusion of the poor from participation in the processes and 
benefits of modern democratic government.”51 

                                                                                                                                          
48 See e.g. Douglas J. Besharov, “Leaving Welfare Without Working: How do 

mothers do it? And what are the implications?” (Prepared for the workshop on 
“Welfare Reform: A Comparative Assessment of French and US Experiences,” 
sponsored by the Center for Child and Youth Policy, the French Ministry of Social 
Affairs and the International Social Security Association, February 2002) 
[unpublished]. 

49 See Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 at para. 
136, online: CanLII <http://www.canlii.ca/ca/cas/scc/1993/1993scc101.html>.  

50 Ian Johnstone, “Section 7 of the Charter and Constitutionally Protected 
Welfare” (1988) 46 U.T. Fac. L. Rev. 1 at 25-28. 

51 Martha Jackman, “The Protection of Welfare Rights Under the Charter” (1988) 
20 Ottawa L. Rev. 257 at 328. 
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[36] However, the BCEA program does not grant a statutory 
entitlement to social assistance, nor does the combination of strict 
eligibility requirements and conditions necessary for the continued 
receipt of financial benefits suggest a right to a minimum level of social 
assistance. Only where provincial legislation has expressly couched 
entitlement to benefits in mandatory terms has there been held an 
obligation to provide benefits, thus creating a corresponding “right” to 
receive benefits on those who meet the eligibility requirements.52  

[37] The BCEA program’s time limit only applies to income 
assistance recipients who are capable of working. Only months when 
they are receiving income assistance and are expected to be actively 
seeking employment count toward the benefit time limit. The benefit time 
limit does not affect those temporarily excused from employment, 
PPMBs, or those with disabilities. The benefit time limit is targeted 
towards the least vulnerable of the income assistance caseload in BC. It is 
meant to enhance the security of the person for current and former 
recipients by facilitating their entry into a circle of exchange that equips 
them with the knowledge and skills to earn higher incomes in the 
workforce and participate in the processes and benefits of modern 
democratic society. They must only cooperate with reasonable measures 
intended to help beneficiaries secure employment. 

C. Section 15 of the Charter 

[38] Section 15 of the Charter contains anti-discrimination and 
equality guarantees and provides that: 

(1) Every individual is equal before and under the law and 
has the right to the equal protection and equal benefit of 
the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability. 

(2) Subsection (1) does not preclude any law, program or 
activity that has as its object the amelioration of conditions 
of disadvantaged individuals or groups including those 
that are disadvantaged because of race, national or ethnic 

                                                                                                                                          
52 See e.g. Re Webb and Ontario Housing Corporation (1978), 22 O.R. (2d) 257 (C.A.), 

in which it was held that a person who met the eligibility requirements of either the 
General Welfare Assistance Act, R.S.O. 1970, c. 157, or the Family Benefits Act, R.S.O. 
1970, c. 192, had a statutory right to receive assistance. 
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origin, colour, religion, sex, age or mental or physical 
disability.53 

The Supreme Court has interpreted section 15 as a guarantee of 
substantive equality. Substantive equality addresses the effects of a law on 
the actual circumstances of the individual or group whose rights are at 
stake, as compared to a guarantee of formal equality, which requires that 
like situations be treated alike.54 In addition, the Court uses an 
“enumerated or analogous grounds” approach to section 15, under which 
grounds not specifically included in the equality guarantee can 
nevertheless be found to be worthy of protection against discrimination.  

[39] In Law v. Canada (Minister of Employment and Immigration),55 
the Supreme Court developed the test for assessing claims under section 
15(1). The Law test sets out three criteria to be used in determining a 
discrimination claim: 

(1) Whether the challenged law draws a distinction 
between the claimant and others, either on the face of the 
law or by failing to take into consideration the claimant’s 
already disadvantaged position in society; 

(2) Whether the distinction is made on the basis of one or 
more enumerated or analogous grounds; and 

(3) Whether the distinction amounts to substantive 
discrimination by conflicting with the purpose of s. 15(1) of 
the Charter.56 

The purpose of section 15(1) is to prevent the violation of essential human 
dignity. The Court defined human dignity as “the realization of personal 
autonomy and self-determination. Human dignity means that an 
individual or group feels self-respect and self-worth…Human dignity is 
harmed when individuals and groups are marginalized, ignored or 
devalued…”57 and is enhanced by sensitivity and recognition. The 
analysis of human dignity requires a case-by-case, context-specific 
determination of whether human dignity has been violated. A breach of 

                                                                                                                                          
53 Supra note 4. 
54 Law Society of British Columbia v. Andrews, [1989] 1 S.C.R. 143, online: CanLII 

<http://www.canlii.ca/ca/cas/scc/1989/1989scc7.html>. 
55 [1999] 1 S.C.R. 497, online: CanLII 

<http://www.canlii.ca/ca/cas/scc/1999/1999scc17.html> [Law]. 
56 Ibid. at para. 88. 
57 Ibid. at para. 53 [emphasis added]. 
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equality will not be made out where an impugned law is found not to 
violate the human dignity of a claimant. 

[40] In order to succeed under the first branch of the Law test, 
any potential Charter litigant must show unequal treatment under the 
law, i.e. that they were saddled with a burden the law did not impose on 
someone else.  Here the statutory burden is clear. Only those income 
assistance recipients deemed employable are subject to the benefit time 
limit.  

[41] Under the second branch of Law, the task is to determine 
the appropriate comparator group. The law pertaining to the choice of 
comparators was thoroughly canvassed in Hodge v. Canada (Minister of 
Human Resources Development),58 where the court held that the comparator 
group should mirror the claimant’s characteristics, except for the personal 
characteristic related to the enumerated or analogous ground raised as 
the basis for the discrimination. As per Falkiner,59 in which recipients of 
social assistance were established as a comparator group, a comparator 
group for the purposes of a challenge to the BC benefit time limit could be 
unemployable income assistance recipients not subject to the benefit time 
limit. For example, an appropriate comparator group could be a single 
social assistance recipient, other than one deemed employable (i.e. a 
disabled recipient or a recipient temporarily excused from employment 
or possessing persistent multiple barriers to employment), who is not 
subject to the benefit time limit. Another appropriate comparator group 
might be a single-parent family, other than one deemed employable, that 
is not subject to the benefit time limit. 

[42] The impugned BC benefit time limit does not draw a 
distinction based on an enumerated personal characteristic under section 
15. Instead, it draws a neutral distinction based only on employability. 
The benefit time limit is specific in that it only applies to employable 
recipients that do not meet one of the 25 exemption criteria. Those 
recipients classified as employable, for whom the benefit time limit is 
more likely to run out, are a diverse group. As of March 2006, employable 
single men almost double the number of employable single women, 
although the second-largest category of those considered employable is 

                                                                                                                                          
58 [2004] 3 S.C.R. 357, online: CanLII 

<http://www.canlii.ca/ca/cas/scc/2004/2004scc65.html>. 
59 Falkiner v. Ontario (Director of Income Maintenance, Ministry of Community & 

Social Services) (2002), 59 O.R. (3d) 481 [Falkiner].   
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composed of single parent families, which are usually headed by 
women.60 

[43] However, the number of those classified as temporarily 
excused from work (temporarily unemployable) is substantially greater in 
the case of single parent families than it is for single men and single 
women, while the differences between the numbers of single men, single 
women, and single parent families among income assistance recipients 
classified as PPMBs are not disproportionate.61 Based on the available 
statistical data, there does not appear to be any differential treatment or 
disproportionate impact between employable and unemployable income 
assistance recipients on the enumerated basis of sex. 

[44]  It may be argued that an employable recipient who loses 
his or her monthly financial assistance or a portion thereof after the time 
limit is reached, receives less beneficial treatment than unemployables 
under the law because unemployables are not subject to time limits. 
However, differences in treatment do not necessarily amount to 
discrimination contrary to section 15. The purpose of the distinction 
between employable and unemployable under the BCEA program is to 
acknowledge that those affected by disability, persistent multiple barriers 
to employment, pregnancy, drug addiction, etc, are harder to employ, 
while those deemed employable are more capable of self-reliance and 
independence.  

[45] According to the then Minister of Human Resources, the 
BCEA program is “part of a fundamental shift towards a culture of 
personal responsibility, self-reliance and employment. The legislation will 
give the ministry the tools it needs to provide assistance, create 
opportunity and support independence.”62 In implementing the BCEA 
program, the government was “trying to tie the employment training 
programs with employable people, while recognizing that there are 
people with multiple barriers to work who aren't able to work and will be 
on continuous assistance….”63 The distinction between employable and 
unemployable persons also enables the BC government to redirect 

                                                                                                                                          
60 BC Ministry of Employment and Income Assistance, BC Employment and 

Assistance Summary Report: Current Month Statistics (Victoria: Ministry of Human 
Resources, Research and Statistics, 2006), online: 
<http://www.mhr.gov.bc.ca/research>. The Ministry does not provide more 
detailed statistics then those provided here. The available caseload data does not 
reflect ethnic origin or ethnicity.  

61 Ibid. 
62 BC Legislative Assembly, Hansard, 6:7 (15 April 2002) at 2813 (Hon. M. Coell). 
63 BC Legislative Assembly, Hansard, 5:5 (2 April 2002) at 2385 (Hon. M. Coell). 
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savings accrued from moving employable recipients into the labour 
market to those who are hardest to employ.  

[46] The purpose of the differential treatment is therefore to use 
finite provincial financial resources in the most effective manner possible 
by allocating these scarce resources to various income assistance 
recipients in accordance with their needs. Allocation in accordance with 
need presupposes that different income assistance recipients are 
differently situated and as a result may be differently treated without 
contravening section 15. Although to achieve the stated purposes of the 
legislation income assistance recipients are placed into categories rather 
than dealt with on an individual basis, an income assistance scheme 
structured solely around individual need with no guidelines concerning 
qualification for assistance would be very unworkable. Fixing criteria for 
income assistance is constitutional as long as it does not discriminate 
under section 15.64  

[47]  In determining whether the impugned legislation is 
discriminatory, it is necessary to consider whether the purpose or effect of 
the challenged law or program is to ameliorate the condition of more 
disadvantaged groups, whether the alleged ground of discrimination 
corresponds to the actual needs, capacity or circumstances of the 
claimant, and whether the nature of the interests affected by the 
challenged law goes to the core of human dignity. 

[48] The BCEA program focuses on ameliorating the condition 
of disadvantaged income assistance recipients by directing recipients 
most capable of self-sufficiency towards programs and training that will 
enable them to obtain employment. Income assistance recipients who are 
exempt from the time limit are the most disadvantaged and vulnerable of 
all income assistance recipients: namely, disabled individuals and 
individuals that possess persistent and multiple barriers to becoming 
employed. The BCEA program attempts to correspond to the 
circumstances and needs of differently situated income assistance 
recipients. 

                                                                                                                                          
64 This principle was confirmed recently in Auton (Guardian ad litem of) v. British 

Columbia (Attorney General), [2004] 3 S.C.R. 657 at para. 41, online: CanLII 
<http://www.canlii.ca/ca/cas/scc/2004/2004scc78.html> where it was held that 
“the legislature is under no obligation to create a particular benefit. It is free to target 
the social programs it wishes to fund as a matter of public policy, provided the 
benefit itself is not conferred in a discriminatory manner.” 
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[49] In regards to “human dignity,” it is now becoming the 
primary touchstone of a section 15 breach.65 The tension in constitutional 
litigation often boils down to those who assume that the recognition of 
human dignity must emanate from the state, in the form of bigger 
government and related expenditures,66 and those who note that “If we 
assume that equal human dignity is best addressed through civil society 
and personal relationships, and/or through enlarging the space for 
individual liberty and freedom,” 67 then recognizing human dignity does 
not entail increases in the size and scope of government, but greater 
freedom through less government. 

[50] In Gosselin, the majority of the Supreme Court found that 
the Quebec income assistance policy “worked towards the realization of 
goals that go to the heart of the equality guarantee: self-determination, 
personal autonomy, self-respect, feelings of self-worth, and 
empowerment,”68 which are “the stuff and substance…essential [to] 
human dignity,”69 such that “a reasonable person in the claimant’s 
position would be less likely to view…”70 a law designed to promote the 
claimant’s long-term independence and self-sufficiency “as an assault on 
her inherent human dignity.”71 In other words, in requiring recipients to 
participate in employment initiatives, Quebec’s work-related welfare 
regulation promoted human dignity by fostering independence, and 
feelings of self-worth. 72 

[51] Social assistance legislation aimed at the promotion of 
human dignity “ought to be measured by the degree to which it 

                                                                                                                                          
65 See e.g. Dianne Pothier, “Connecting Grounds of Discrimination to Real 

People’s Real Experiences” (2001) 13 C.J.W.L. 37 at 50. See also, Lovelace v. Ontario, 
[2000] 1 S.C.R. 950, online: CanLII 
<http://www.canlii.ca/ca/cas/scc/2000/2000scc37.html>. 

66 See e.g. Sonia Lawrence, “Harsh, perhaps even misguided: Developments in 
Law, 2002” (Paper presented to the Sixth Annual Charter Conference, April 2003) 
[unpublished]. 

67 Dr. Roger Gibbins, “How in the World Can You Contest Equal Human 
Dignity? A Response to Professor Errol Mendes’ ‘Taking Equality into the 21st 
Century: Establishing the Concept of Equal Human Dignity’” (1998) 12 N.J.C.L. 25 at 
30. 

68 Supra note 47 at para. 65. 
69 Ibid. 
70 Ibid. at para. 27. 
71 Ibid. 
72 Chris Schafer, “Heads or Tails? The Two Sides of ‘Human Dignity’” (2004) 7:2 

National Constitutional and Human Rights Section Newsletter 6 at 7, online: CBA.org 
<http://www.cba.org/CBA/Newsletters/con-hr2-2004/news.aspx>. 
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engenders freedom from dependence, freedom of self-determination, and 
the ability to effect changes in one’s life.”73 Most Canadians would agree 
that an employable person should, wherever possible, be self-supporting. 
Structuring benefit time limits so that they apply strictly to employable 
recipients is reasonable and fair and not unduly prejudicial to this group 
given that they are more advantageously placed than unemployable 
recipients. Provincial governments have an interest in the economic state 
of their province and the social welfare of its citizenry, both of which 
depend greatly on employment and the wealth it generates and the 
independence and active civic participation it fosters. It is not 
unreasonable or unduly prejudicial to encourage employable recipients to 
become independent by imposing a time limit on benefits. 

[52] Attaching conditions to the eligibility criteria for income 
assistance does not demean an individual’s dignity unless the conditions 
are demeaning. The twenty-fifth benefit time limit exemption requires 
that employable recipients have an employment plan, are complying with 
their plan, and are actively looking for work in order to be exempt from 
losing any or all of their financial assistance. These conditions may 
manifest themselves in the form of job search, education, or work-related 
training. They are not demeaning experiences but are intended to assist 
employable income assistance recipients to become self-sufficient and to 
respectfully take their place in the larger society and economy. By giving 
social assistance recipients incentives to achieve self-sufficiency, the BC 
benefit time limit coupled with work requirements and sanctions will 
ensure that the well-being of social assistance recipients ultimately 
transcends the purported benevolence of the state. 

D. Section 1 of the Charter 

[53] Section 1 of the Charter states that “[the Charter] guarantees 
the rights and freedoms set out in it subject only to such reasonable limits 
prescribed by law as can be demonstrably justified in a free and 
democratic society.” This section is not considered until it can been 
shown that there has been a breach of a guaranteed right, and so laws 
that do not employ a listed or analogous ground of discrimination, or that 
do not impair human dignity, are upheld without recourse to section 1. 
The Oakes test for a section 1 breach asks whether the legislative objective 
is pressing and substantial, whether the legislative measures are 
rationally connected to the legislative objective, whether the measures 

                                                                                                                                          
73 Ibid. 
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minimally impair the right, and finally whether the law has a 
disproportionately harsh effect on persons to whom it applies.74 Despite 
the fact that the preceding section found it unlikely that a breach of 
sections 7 and 15 could be established, I will now present arguments 
defending the BC benefit time limit under section 1 of the Charter. 

[54] The purpose of the benefit time limit in BC is to increase 
independence by providing temporary income assistance to employable 
recipients making the transition from financial assistance to employment. 
The BCEA program is a shift towards personal responsibility, self-
reliance, and employment, designed to ameliorate the cycle of 
dependence and poverty among income assistance recipients, especially 
employable recipients. This objective is pressing and substantial because 
the probability of exiting low income that individuals and families 
experience while on income assistance declines significantly with the 
length of time a person spends in a state of low income.75 Similarly, 
individuals who have experienced and exited a spell of low income are 
more likely to commence another low-income spell than the general 
population of non-poor individuals.76 

[55] BC’s benefit time limit objective is even more pressing for 
single parents, because this group relies the most on income assistance. 
According to LaCroix, “The dependency index for single parents [in BC] 
is twice as large as that for any other demographic group…This is 
because they have longer welfare spells and shorter stays off welfare.”77 

[56] The BCEA program’s benefit time limit, along with work 
requirements and sanctions, is especially crucial for those recipients 
identified above who have not yet spent significant time on income 
assistance. Without the incentives that a regime of limited assistance 
establishes, more of these recipients might enter the income assistance 
system and spend a longer period of time on assistance, which “might 
influence their low-income experiences for many years to come.”78 

                                                                                                                                          
74 R. v. Oakes, [1986] 1 S.C.R. 103, online: CanLII 

<http://www.canlii.ca/ca/cas/scc/1986/1986scc7.html>. 
75 Ross Finnie & Arthur Sweetman, “Poverty Dynamics: Empirical Evidence for 

Canada” (2003) 36 Canadian Journal of Economics 291.  
76 Ibid. 
77 Guy Lacroix, “Reforming the Welfare System: in Search of the Optimal Policy 

Mix” in F. St-Hilaire and C. Riddell, eds., Adapting Public Policy to a Labour Market in 
Transition (Montreal: Institute for Research on Public Policy, 1999) at 265-66. 

78 Ibid. at 266. 
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[57] The benefit time limit is rationally connected to the 
objective of enabling self-sufficiency. The BCEA program is rationally 
connected to its objective because the time limit coupled with 
employment incentives results in greater employment and higher income 
in persons to whom the program is aimed. In addition, the BCEA 
program is designed to meet the needs of employable income assistance 
recipients through various job re-training programs such as the Job 
Placement Program, and Training for Jobs program. In short, the BCEA 
program increases former income assistance recipients ability to 
participate in society by reflecting the practical wisdom of the proverb: 
“Give a man a fish and you feed him for a day. Teach him how to fish and 
you feed him for a lifetime.” 

[58] In so far as the time limit only applies to employable 
recipients, it minimally impairs their suggested constitutional rights.  
PPMBs are not subject to time limits, nor are those suffering from a 
disability, medical condition, or drug or alcohol addiction. Even 
employable recipients that have reached the benefit time limit, but who 
have an employment plan, are complying with their plan, and are 
actively looking for work but have been unable to successfully find 
employment are exempt from losing any or all of their financial 
assistance. 

[59] Lastly, the benefit time limit does not have 
disproportionately harsh effects on persons to whom it applies. The 
BCEA program is structured in such a way that those unable to comply 
with its requirements are unlikely to be categorized as employable or 
subjected to the time limit. Likewise, employable income assistance 
recipients who follow the conditions of continued financial assistance are 
not subject to reduction or termination of benefits. 

Conclusion 

[60] In her recent LaFontaine-Baldwin lecture, Louise Arbour, 
the current United Nations High Commissioner for Human Rights and 
former Justice of the Supreme Court of Canada, outlined her vision of 
“freedom from want” for Canadians. She argued that “there is nothing to 
fear from the idea of socio-economic rights as real, enforceable, human 
rights on equal footing with all other human rights…”79 Then she laid 

                                                                                                                                          
79 Louise Arbour, “‘Freedom from want’—from charity to entitlement” (Speech 

made to the LaFontaine-Baldwin lecture, March 2005) [unpublished]. The text of the 
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down a challenge: “those fearing or objecting to the vision of human 
rights that I’ve outlined would do well to bring the true nature of their 
misgivings into the open, out from the shadows of straw men and 
calculated obfuscation.”80 In part, this paper answers Arbour’s challenge, 
and attempts to press back against the Canadian juggernaut of 
constitutional academic scholarship wedded to the "progressive" vision of 
an ever-expanding state. As the Newfoundland Court of Appeal has 
stated in Newfoundland and Labrador Housing Corporation v. Williams, “The 
Charter should not be seen as a cornucopia from which all good things 
flow…It is not a perfect world. Full equality will never be accomplished. 
It is not possible and probably not desirable.”81 

[61] Over one hundred and forty thousand British Columbians 
depend on income assistance.82 Benefit time limit policies have been 
pursued in the US to great effect: lower welfare rates and higher 
employment levels and income. Moreover, by reducing dependence on 
income assistance, limited public funds can be targeted toward those 
most difficult to employ. 

[62] The BC income assistance time limit does not deprive 
recipients of their right to security of the person, nor does it violate 
equality rights under the Charter. Benefit time limits coupled with work 
requirements and sanctions reduce income assistance caseloads while 
increasing employment, earnings and income, leading to greater 
independence and ability to participate in society. As a result, the BCEA 
program’s benefit time limit can withstand a constitutional challenge.  

                                                                                                                                          
speech is available online at <http://www.lafontaine-
baldwin.com/speeches/2005/>. 

80 Ibid. 
81 (1987), 62 Nfld. & P.E.I.R. 269 (Nfld. C.A.) at 277, 
82 Supra note 13. 
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